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Suits By NATIONAL BANKS IN FEDERAL Courts.—Mr. Dis- 
trict Judge WELKER of the Northern District of Ohio in the 
case of the Commercial Bank of Cleveland v. Simmons (6 
Ch. Legal News, 344), has recently decided that a national 
bank may sue in the United States Circuit Court of the dis- 
trict where the bank is located upon notes endorsed to it by 
the payee, though the defendant is a resident of the same dis- 
trict. The United States Circuit Court for the Eastern Dis- 
trict of Miosoui at the last March term (present DILLon and 


’ TREAT, JJ.) decided the same point. 





BANKRUPT ACT—RATROACTIVE CLAUSE OF AMENDMENT OF 


1874.—In our note to the cases of Obear Thomas and Angell,: 


last week, we omitted to state that Mr. District Judge WiTHEY, 
on July.13, in ve Pickering, decided that prior adjudications 
were not affected by the recent amendment to § 39 of the bank- 
rupt act. He is reported as saying that the language of the 
amendatory act is broad enough to have this effect, but he 
holds that it is not in the power of the legislative deparment 
of the government to interfere to this extent with the decrees 
of judgments of the judicial tribunals. 

Mr. District Judge Hitt, of the District Courts for Missis- 
sippi has, in a recent case, ruled the same question in the 
same way. 


Limits of the Taxing Power—Exemption from Tax- 
ation, when Valid. 


The Supreme Court of Maine has recently rendered an im- 
portant decisiop respecting the limits of the taxing power, 
and the power to exempt property, unless by general laws of 
uniform operation, from taxation. The court recognizes the 
principle decided by it in the case of Allen v. Jay 12 Am. 
Law Reg. N. S. 481, at the July term 1871, in which the 
legislature had authorized the town of Jay to lend $10,000 to 
certain men to enable them to build a saw mill and grist mill and 
to exempt the mills from taxation for ten years, and where the 
act was adjudged invalid. It also recognizes the decision of 
the Supreme Judicial Court of Massachusetts in Lowell v. Bos- 
ton, holding the ‘‘Sumner Street Fire Bonds’’ invalid, the 
principle of which was applied in The Commercial Bank v. 
Iola, 2 Dillon, C. C. R. 353, and which is now on error in the 
Supreme Court of the United States. 

The recent decision by the Supreme Court of Maine was in 
the case of Brewer Brick Company v. Brewer, which involved 
the validity of a tax assessed by the defendant upon the plain- 
tiffs’ manufacturing establishment. The plaintiffs claimed 
that their property was exempt from taxation under the pro- 
visions of the general law of the state, which exempts manu- 
facturing establishments to a certain extent for aterm not ex- 
ceeding ten years, provided the town shall, in a legal manner, 
assent to such exemption. The defendants claimed that the 
statute is unconstitutional, and hence the tax was properly as- 
sessed. They further contended that the plaintiffs were not, 
as brick makers, within the purview of the vote passed by the 
town. On both grounds the court are with the defendants. 
Upon the question of constitutionality, the court reiterated 





the conclusion arrived at in the Jay case, as well as in the sub- 
sequent case of the Boston Loan bill in Massachusets (Lowell 
v. Boston), that incidental benefits to the public derived from 
the investment of capital in private enterprises afford no jus- 
tification for partial taxation, and hence towns and cities have 
no power to raise money by taxation to give away or to pat- 
ronize or loan to such enterprise—and any efforts made to that 
end are void and illegal. Exemption from taxation the court 
regarded as equivalent to a gift of the same amount to the 
party exempted, and hence equally obnoxious to the principle 
involved. The court, however, recognizes the doctrine that the 
legislature has the right to pass general laws of exemption, 
but those laws must be uniform upon all subjects of the same 
class over the entire state. But the legislature cannot delegate 
the power to others, nor exact laws partial in their operation. 
The statute in question is obnoxious to both these objections, 
it being left to each municipality to accept or reject the pro- 
visions within its own limits. The court, therefore, decided 
the law in question to be unconstitutional, the tax assessed to 
be therefore legal, and the plaintiff’s action, of course, not 
sustained. 

Judge CuttTinc dissented on the main question, but con- 
curred in the result upon the other points in the case. — 





The Liability of Municipal Corporations for the 
Torts of Police Officers. 

In the Court of Queen’s Bench, at Montreal, in 1871, be- 
fore DuvaL, Ch. J., and Caron, DRuMMOND, BADGLEY and 
Monk, JJ., in The Corporation of Montreal v. Doolan, it . 
was ruled—Dvvat, Ch. J., and BapcLey, J. dissenting—that 
a municipal corporation is liable in damages for an assault 
committed on a citizen by a policeman in the pretended dis- 
charge of his official duty. The case is reported in the 
Lower Canada Jurist for July. As this decision is directly 
opposed to the rule as settled in England and the United 
States, it may be interesting to examine the case and the 
views of the concurring judges. 

The facts, as stated by Justice BADGLEY, in his dissenting 
opinion, were as follows: 

‘‘The plaintiff was a quiet and decent citizen and a respect- 
able cab owner and driver, and on the occasion of the fire at 
Zion church in Montreal, he was called from his stand at the 
corner of Victoria Square and McGill street, and went near 
the church. Whilst there a person who had been severely in- 
jured by the fire was put into his carriage by some of the fire- 
men, whose wet and dirty condition soiled and dirtied his 
carriage, and soiled his clean cushions, which of course did 
not pleise him, whereupon he called to them not to dirty his 
cushions, and was about taking his seat to drive the injured 
person, when two policemen, James Maubry, and Gideon Mar- 
ineau, seized him and dragged him away from his horse and 
carriage, which were driven off at full speed by a stranger. 


| The policemen dragged him off to take him to the station 


house, treating him very roughly. The same rough treat- 
ment was continued by the policemen until his arrival at the 
police office in Jacques Cartier Square, where the officer on 
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duty said the policemen had no charge against the plaintiff, | referred to, but his honor attached no weight whatever to these 
except that he would not drive furiously for them. He was | decisions; for in the opinion of eminent jurists, as well as in 
immediately set at liberty, and after about a couple of hours, | his own there had been more unjust opinions pronounced by judges 
received his horse and carriage which were brought back to |” the United States in favor of corporations than in any other 
the stand, the horse much over driven and the carriage and | | country. In England there was a gradual advancement to- 


cushions soiled and dirtied with burnt dust, ashes and cinders. | wards a more enlightened regard for the rights of the subject, 


For his own arrest and for the injury done his carriage he sued | 
the corporation in damages, which, he averred, were caused 
by the policemen, as the alleged servants and agents of the 
corporation and acting under the general authority of that 
body, the policemen being on duty at the time and acting as 
such. The defendants pleaded, first their non-responsibility 
or liability for the misconduct of the city policemen or for 
their unauthorized, un!awful or~wiongful acts, and. not con- 
tent with this plea, they further pleaded, that plaintiff used 
abusive language to the policemen, who were justified at the 
time in arresting him; and that he suffiered no damage, and | 
finally they pleaded defence au fond en fait.”’ 
It was also in evidence that he was put to the expense of $35 | 
for getting his carriage repaired and put into clean order as 
before. In the court of premiere instance the action was dis- 
missed upon the ground of the non-responsibility of the cor- 
poration for the unauthorized and wrongful acts of the city 
policemen ; but this judgment was reversed by the judges of } 
the Superior Court sitting in review, who awarded to the 
plaintiff the $35 as proved for the carriage injury, and $65 for 
his unwarrantable arrest, making his total damage $100, which 
judgment was entered in his favor against the defendant.” 
The following are the views of the concurring judges : 
**Caron, J., for the majority of the court, was in favor of 
confirming the judgment. After referring to the pleadings 
and evidence, his honor stated that the French law must gov- 





* ern the case, and under this law he was clearly of opinion that | 


the plaintiff was entitled to recover against the corporation. | 
Among other reasons, he remarked that it was the corporation | 
that appointed the policemen. Equity also strongly sustained 
the claim of the plaintiff. 

‘* DRUMMOND, J., concurring, said the judges were all agreed | 
as to the facts, and as to the disgraceful conduct of the po- 
licemen. There remained simply the question on whom the 
responsibility should fall, upon the policemen alone, or upon 
the persons who employed them. The principle was one of 
vast importance. If the ruling laid down by the chief j ag 
tice and Judge BapcLey were to prevail everywhere, then, 
even in a case like the Westfield explosion, the directors of | 
the company owning the steamer would have no responsibil- | 
ity whatever, though they employed an engineer who did not 
know what a vacuum was. For it might be said that they did 
not employ him for the purpose of blowing people up. But | 
wit qut digressing to that case, he thought even the English 
ek orities are strongly in favor of the pretentions of the plain- 


Aifer'citing several authors, he proceeded to say that 

a French authorities ; are still stronger, and most unquestion- 
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| there was another plea in the record. 


and Americans were a long way behind England in this respect. 
He was clearly of opinion that the corporation should be held 
liable. 

‘*Monk, J., said the question was one of such importance 
that he would make one or two observations with regard tothe 
technical points on which he concurred in the judgment. 
The preliminary question, whethe: this case was to be deter- 
mined by English or French law, was of great importance 


| He was not prepared to say that the chief justice was wrong 


on this point, but he was rather disposed to concur with Jus- 
tices CARON and DruMMonbD. He thought that the law which 
determined the rights of the individual against a public body 
must be the law of the land—the French law. And accord- 
ing to French law, in his opinion, there was no difficulty in 
holding the corporation liable. ‘There was no difficulty what- 
ever as to the facts. But supposing the case had to be decided 
according to English law, then there would no doubt be a 
difficulty, he admitted, in holding the corporation liable. He 


| was not prepared to say that the authorities cited by the chief 
| justice were not perfectly sound, and might be applicable to a 


case in which the general principle alone was involved. But 
No doubt, an intima 
tion from the defendants of what they considered their pos.- 
tion would relieve the court from immense difficulty. How did 
the matter stand? ‘The counsel for the corporation, knowing 


| the facts and the law, thought proper not to content himself 


with a defence en fait, but went further and added a plea of 
justification. He said, admitting all that you say to be true, 
the policemen were justified in what they did. This plea re- 
lieved him, Mr. Justice Monk, from all embarrassment. Upon 
| the plea of justification he certainly thought that the corpo- 
They had thus taken themselves out of the 
All 


ration was liable. 
| general rule, and had made their position exceptional. 


| that remained was to look to the evidence, and upon the evi- 


idence they were responsible.’’ 

The judgment was confirmed, Chief Justice DuvaL and 
Judge BADGLEy dissenting. 

This opinion, founded, as it confessedly is, upon French 
law, and supported only by the views of three judges against 
two, would not, of course, be regarded as authority by any 
American court. But it is, perhaps, worth considering, at 
least by our legislatures, whether the English and American 
rule finds any support in justice or common sense. Our courts, 
under special statutes to that effect, constantly give damages 
against municipal corporations for the property destroyed by 
riots ; and, without statute, for damages caused by the negli- 
gence of their workmen in leaving excavations in streets un- 
closed ; but refuse damages growing out of the negligence or 
torts of policemen, on the ground that they are public and 
not municipal agents. They are public agents in no higher 
sense than the city engineer, city architect, city street con- 
tractor and his force are public agents. The writer believes 
that it is demanded by justice ‘and public policy that a mu- 
nicipal corporation should be held responsible for the wrong 
ful 4é¢2 fits public officers, done in the course of their official 
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relations and under color of their office. Such a rule wou'd 
be of vast service in protecting life, liberty and property trom 
the aggressions of irresponsible and brutal persons, who, in 
many instances, are employed and retained on the police 
forces of our large cities in defiance of the rights and inter- 
ests of the public. It would compel the corporation, through 
its agents, to select for police officers none but sober, prudent 
and competent men, and then to put a check upon their im- 
prudent or wrongful conduct by compelling them to give a 
bond to the corporation to indemnify it against any liability it 
might sustain thereby. We know a case which happened in 
Saint Louis, where a medical practitioner in good standing was 
arrested without warrant on a charge of committing a criminal 
abortion, was publicly upbraided and accused of felony by a 
chief of police, was marched through a crowded street to a 
police station and there kept in confinement without bail for 
two days, when he was discharged, an investigation by a cor- 
oner’s jury disclosing no evidence against him. This man 
was thus incalculably outraged in his feelings, and injured in 
his professional reputation by a police officer who was pecu- 
niarily irresponsible. Is there aman in any community whose 
sense is not crazed and obscured by legal technicalities, and 
whose perception of justice is not blunted by legal precedents, 
that will not say that if, in the opinion of a jury, this arrest 
was malicious and without probable cause, the city of Saint 
Louis ought to have responded in damages? And what shall 
we say of still harder cases, such as one which recently oc- 
curred in New York city, where a police officer, in the exer- 
cise of his authority, wantonly shot and killed a citizen. . His 
family, deprived of their head and support, were left hope- 
lessly without remedy. Our legislatures ought to look to it, 


and sweep this rule away, as they have in many other instances: 


been obliged to sweep away rules of law which the courts have 
established. 

The American authorities have fully settled the doctrine 
that the municipal corporation which appoints a police officer 
is not responsible for his torts. The cases are collected, and 
the grounds of the doctrine stated in Dillon Munic. Corp. 
§§ 33, 34, 149, 773. This doctrine is not peculiar to Ameri- 
can jurisprudence, but is borrowed from England ; and if the 
courts are open to the censure pronounced by the Canadian 
judge as to giving unjust judgments for corporations, it should 
not have been limited to the ‘‘ judges of the United States.’’ 
However it may be with respect to private corporations, which 
we do not stop to discuss, we think it is not true of pud/ic mu- 
nicipal corporations that our courts have unduly inclined in 
their favor. And it isa proposition easy of demonstration that 
the courts of the United States have asserted a much larger 
measure of liability on the part of municipal corporations than 
has been asserted by the courts of Great Britain. The rule as 
to the non-liability of a municipal corporation for the torts of 
public officers is so strongly established by judicial decisions 
that it is not, perhaps, competent for the courts to change it, 
and the change, which on grounds of public policy seems de- 
sirable, must come from the legislature. 





—T. C. T. BucKLey, Esq., a distinguished New York lawyer, died 
recently, 

—THE persons appointed by the secretary of state under the law of Con. 
gress to index and annotate the new Revised Statutes of the United States 
are busily at work. They will not be able to conclude their labor until 
December Ist, 





Negligence—When a Question for Jury. 


PHILADELPHIA CITY PASSENGER RAILWAY COMPANY 
v. HASSARD. 


Supreme Court of Pennsylvania, May 11, 1874. 


The defendants allowed the*front door of their car to be open, the passageway to the 
rear platform te be obstructed by passengers, and the front platform to be unguarded by 
afender. The plaintiff, a boy of ten years, issued by way of the front platform, and 
jumped off while the car was ia motion, being thereby injured. He/d, that under the 
facts, the court could not charge, as matter of law, that there was no negligence in the 
defendants, or that there was no contributory negligence in the plaintiff, having in view 
his years. Both of these questions were for the jury. 


Error to the District Court of Philadelphia. 

George W. Thorn, Esq., for plaintiff; George L. Crawford, 
Esq., for defendant. 

WILLIAMS, J., delivered the opinion of the court. 

This was an action to recover damages for an injury occasioned 
by negligence. The plaintiff below, a boy ten years of age, was 
a passenger on the defendant's car, and, in getting off, jumped 
from the front platform while the car was in motion, and received 
an injury which resulted in the loss of a leg. At the time of the 
accident there were more passengers in the car than could be 
seated. Some were standing on the front and rear platforms, and 
others inside the car, in the passageway, between the seats. The 
plaintiff got into the car in company with his younger brother and 
sister, at or near the intersection of Walnut and Broad streets. 
The latter, upon entering the car, got seats near the door at the 
rear platform. The plaintiff, after standing awhile, obtained a 
seat at the upper end of the car, near the front door, which was 
open. The car stopped at Twenty-first street, and the younger 
children, without the knowledge of the plaintiff, got off with other 
passengers. But, as the car started, he saw them on the sidewalk, 
and tried to get out to the rear platform, but the passageway was 
so crowded that he turned and rushed out of the front door, and, 
as he says, told the driver to stop, who answered “ all right,” and 
slackened up with the reins. While the car was in motion the 
plaintiff jumped off upon a pile of loose bricks, and slipped under 
the car. The hind wheel passed over his leg, crushing the bone 
above the ankle, and opening the ankle joint. The driver testi- 
fied that he slackened up because it was down grade ; that he did 
not hear the boy ask him to stop, and that the first he saw of him 
he was falling or jumping off the front platform. He could not 
say whether he jumped off or fell off; that he checked his horses, 
put his break to the car and did his best to stop it. The conduc- 
tor was on the rear platform making change for a passenger who 
was paying his fare, and did not see the plaintiff until he felt the 
bouncing of the car as it passed over his leg, and then he saw him 
crawl over to the sidewalk. 

The court instructed the jury, in substance, that if the plaintiff's 
injury was occasioned by the negligence of the defendants, with- 
out any fault on his own part, then he was entitled to maintain the 
action. But if it was not occasioned by the defendants’ negli- 
gence, or if his own negligence contributed to produce it, he was 
not entitled to recover. But in determining whether he acted with 
ordinary care, or was guilty of negligence, the jury must consider 
his conduct and action in view of his age. All that the law ex- 
acted of him was such prudence and discretion as is usually ex- 
ercised by boys of his own age, and if he acted with as much care 
and prudence under the circumstances as children of his own age 
generally exercise, then he was not chargeable with negligence. 
No complaint is made in regard to these instructions, but it is al- 
leged that there was error in the answers of the court to the plain- 
tiff’s fifth and seventh points, and to the defendant's first, second, 
third, fourth, fifth, sixth and tenth points. All of which, as it seems 
to us, were answered in substantial conformity with the instruc- 
tions contained in the general charge. The assignments of error 
embracing the answers to these points, virtually raise but two 
questions : 
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1st. Whether, under the facts disclosed by the evidence, the 
court should have charged that nfo negligence was imputable to 
the defendants? 

2d. Whether the court should have charged that the plaintiff's 
injury was occasioned by his own negligence or misconduct? 

I, It was the duty of the defendants to carry the plaintiff and 
set him down safely, if they could do it by the exercise of reason- 
able care and vigilance. If the plaintiff, on account of his age 
and inexperierice, was incapable of taking proper care of himself, 
then the defendants were bound to exercise the highest care and 
vigilance necessary and proper to secure his safety. Whether the 
carrier, in the case of an injury to a passenger, has exercised rea- 
sonable and proper care to prevent it, or has been guilty of neli- 
gence, itis, as a general rule, a question of fact for the jury. But 
there may be such an obvious disregard of duty and safety, as to 
make it incumbent on the court to declare it negligence as matter 
of law (Pennsyvania Railroad Company v. Ozier, 11 Casey, 60; 
Pittsburgh and Connell Railroad Company v. McClury, 6 P. 
E. Smith, 295 ;) and so the evidence may show such care and vig- 
ilance, and such an absence of any fact from which negligence 
can be inferred, as to make it the duty of the court to declare that 
no negligence is imputable (Philadelphia and Reading Railroad 
Company v. Hummell, 8 Wr. 375.) But such cases are excep- 
tions to the general rule, that what is negligence is a question for 
the jury, when the measure of duty is ordinary and reasonable 
care (McCully v. Clark & Thaw, 4 Wr. 399; Glassey v. Heston- 
ville, etc., Passenger Railway Company, 7 P. F. Smith, 172; Kay 
v. Pennsylvania Railroad, 15 ib. 269; Pennsylvania Canal Com- 
pany v. Bentley, 16 ib. 39 ; Westchester and Philadelphia Railroad 
Company v. McElwee, 17 ib. 311.) Is this then the case before 
us within the exception, or does it clearly come within the general 
rule? 

It was undoubtedly the duty of the defendants to prevent chil- 
dren from getting on or off the front platform, or from riding in a 
place of so much danger (Pittsburgh, Allegheny and Manchester 
Railway Company v. Caldwell;) and if negligence is not imputa- 
ble to them as a matter of law, because they did not enclose the 
front platform with a screen or fender, the fact that it was not so 
enclosed is a matter proper to be considered, in connection with 
the other facts of the case, in determining whether or not the de- 
fendants were guilty of negligence in allowing the front door to 
remain open, when the car was filled with passengers, some of 
whom were children, unattended by their parents or guardians, 
and who, from their youth and inexperience, may not have known 
that there was greater danger in getting off the front, than there 
was in getting off the rear platform. If the car was filled with 
passengers—if some were standing on the platforms, and others 
in the passage-way, blocking it up so as to make it difficult for 
the plaintiff to get to the rear platform, and impossible for the con- 
ductor to see him, how, under these circumstances, could the 
court say, as a matter of law, that it was not the defendant's duty 
to keep the front door closed, and that they were guilty of no 
negligence in allowing it to remain open? If the plaintiff did 
not know that it was more dangerous to get off the front, than to 
get off the rear platform, was not the crowded passageway and 
the open front dooran invitation to him to go through it and get off 
the front platform? If the latter had been enclosed with a screen 
or fender, the door might have been allowed to remain open with 
safety. But there was nothing in the construction of the front plat- 
form, showing that it was not to be used by passengers in getting 
on and off the car; and the evidence shows that the plaintiff was 
not told or informed that he must not get on or off the front plat- 
form. It isclear, underall the circumstances, that the court could 
not have instructed the jury as matter of law, that it was not the 
duty of defendants to keep the door closed, and if so, the ques- 
tion of negligence was properly submitted to their determination. 


-gence and whether it has been proved (McCully v. Clark & Thaw, 
supra.) The court below was, therefore, right in refusing to charge 
that no negligence was imputable to the defendants. 

II, Was there error in not charging that the plaintiff’s injury 
was occasioned by his own negligence or misconduct ? 

It may be conceded that if the plaintiff had been an adult of or- 
dinary discretion and intelligence, he would have been chargeable 
with negligence in jumping from the front platform, while the car 
was in motion, and the court might properly have instructed the 
jury that his injury was occasioned by his own folly and impru- 
dence. But the plaintiff was a mere boy, and the law, because of 
his tender age and inexperience, does not exact of him the same 
degree of care and prudence that it does of a person of mature 
years. A boy’s capacity is the measure of his responsibility ; and if 
he has not the ability to foresee and avoid danger to which he may 
be exposed, negligence will not beimputed to him, if he unwittingly 
exposes himself to it. Whether, then, the plaintiff had sufficient dis- 
cretion and intelligence to know that he was exposing himself to 
great bodily harm in jumping from the platform as he did, was not 
a matter of law but a question of fact, and was properly submitted 
to the jury with the instruction that the law exacted of the plaintiff 
just that degree of care, prudenee and discretion that his years had 
given him and no more, and if greater prudence and discretion than 
that exercised by the plaintiff upon this occasion would character- 
ize the coaduct of other boys of his age, under similar circum- 
stances, then the company is not to be held responsible because of 
the rashness and impulsiveness of this boy in springing from his 
seat, rushing by the driver and jumping from the car whilst it was 
in motion. The law governing the plaintiff's responsibility for the 
act which resulted in his injury, is clearly and accurately stated in 
the defendant’s eighth and ninth points, which were affirmed by 
the court without qualification, and by their affirmance the ques- 
tion of the plaintiff's negligence was submitted to the jury with just 
such instructions as they asked. If the verdict of the jury was 
against the weight of the evidence, the defendant’s remedy was a 
motion for a new trial, the granting or refusal of which was a mat- 
ter within the sound discretion of the court below, and is not, re- 


viewable here. 
JUDGMENT AFFIRMED. 


—Legal Intelligencer. 


NoTE.—One of the most difficult practical questions relating to the law of 
negligence is, under what circumstances negligence is a question of law for 
the court, or a question of fact for the jury ; in other words, under what cir- 
cumstances the court may withhold a case from the jury and direct a non- 
suit, on the ground that the testimony does not establish negligence; 
or under what circumstances the court may instruct the jury that 
the facts proved do not amount to negligence; and under what 
circumstances the question whether there has been negligence in 
the particular case is to be left, under general instructions, to be re- 
solved by the jury. Under the practice which obtains in England, Massa- 
chusetts, and some other states, the judges are in the habit in many cases of 
determining this question for the jury, either by withholding it from them or 
directing them what verdict to render. But in other states, as Tennessee, for 
instance, where the judge is prohibited from directing an involuntary nonsuit, 
or from intimating to the jury his opinion on the weight of the evidence, of 
course the very opposite rule prevails, and negligence or no negligence is» 
under proper instructions as to the law, a question for the jury in all cases. 
But in many of the states, under what circumstances negligence is a 
question for the jury or for the judge, is being constantly mooted, 
and the evident tendency of opinion is to enlarge the power of juries 
over it. We recently published (asfe, p. 202) an instructive opinion 
of Mr. Justice HUNT, of the Supreme Court of the United States, 
on this question. In the case of Crissy v. Hestonville, Mantua, and 
Fairmount Passenger Railway Co., recently decided by the Supreme Court of 
Pennsylvania, and reported in the American Law Times Reports, N, S., 166, 
the plaintiff was a child of the age of thirteen years. He and his companion, 
a boy of the same age, signaled the driver as the defendant's car crossed 
Thirteenth street. The car was slackened to receive them ; they stood there 
by the side of the driver all the way out to Forty-first street and Lancaster 





Where both the duty and the extent of its performance are to be 
ascertained as facts, a jury alone can determine what is negli- 


avenue. No objection was made by either the driver or conductor to their 
riding there; neither of them requested the plaintiff to step inside of the car; 
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the conductor came to him and collected his fare; at Forty-first street and 
Lancaster avenue the plaintiff said to his compaaion in a voice s:uiliciently 
loud for the driver to hear, ‘1 am going to get off here.” The speed of the 
ear was thereupon slackened ; the plaintiff took hold of the dasher with one 
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! 
conditions indorsed hereon, until December 31st, 1871, unless 


otherwise ordei«.l. Not transferable. 
“TD. C. SHEPARD, 
“ Chf. Eng. and Supt. 


hand, and the iron on the car with the other, and stepped off; the car con- | 


tinued in motion; the plaintiff's foot slipped; he retained his hold to save | 
himself; he was dragged two or three yards, and until the front wheel ran | 
over his foot, causing the injury of which he complains. There was a crossing | 
in the street where he desired to get off. The court blow directed the jury | 
to find a verdict for the defendant. This the supreme court held to be error, | 


With reference to the’ general rule on the subject the court (MERCER, J.) 
says: ‘As a general rule, a question of negligence must be submitted to the 
jury. It should be where there is any substantial doubt as to the facts, or to 
the inferences to be drawn from them, Pennsylvania R. R. Co. v. Barnett, 


9g P. F. Smith, 259; Johnson v. Bruner, 11 P. F. Smith, 58. There is no | 


absolute rule as to what constitutes negligence. It is dependent upon the 
particular circumstances of the case. Where the measure of duty is not un- 
varying; wh ‘re a higher degree of care is demanded under some circum- 
stances than under others; where both the duty and the extent of the per- 
formance are to be ascertained as facts, a jury alone can determine what is 
negligence, and whether it has been proven. McCully v. Clarke e¢ a/., 4 Wr. 
406; Pennsylvania Canal Co. v. Bently, 16 P. F. Smith, 30. Where the 
measure of duty is ordinary and reasonable care, it is always a question for 
the jury. Westchester & Philadelphia R. R. Co. v. McElwee, 17 P. F. 
Smith, 311.” 

And with reference to the particular facts, they say: “ In view of the plain- 
tiff’s age, we think this evidence should have been submitted to the jury; the 
jury should have determined whether plaintiff had been guilty of negligence ; 


he should be held to the exercise of that degree of care and discretion ordi- | 


narily to be expected of a child of his age, neither more nor less. Smith v. 
O'Conner, 12 Wright, 218. So in regard to the defendant's alleged negli- 
gence. The fact that the plaintiff was suffered to stand upon and get off 
from the front platform, and whether the defendant exercised proper care 
under all the circumstances, in not sooner stopping the car, should have been 
submitted to the jury. It isthe duty of a railway company to cause its cars 
to come to a full stop, to permit a passenger to get off. Whether the defend- 
ant properly discharged his duty with a due regard to the age of the plaintiff, 
and of notice of plaintiff’s desire to leave the car, should have been left to 
the jury.” 





Liability of a Railway Company for Injury to a 
Passenger Travelling on a Free Pass, where 
there is a Restriction Against Liability. 


JACOBUS v. SAINT PAUL & CHICAGO RAILWAY COM- 
PANY. 


Supreme Court of Minnesota, April Term, 1874. 


Hon. S. J. R. MCMILLAN, Chief Justice. 
“ JouN M. BExry, } : : 

‘i ’ » Associat ices. 

«“ Joun B. Youne. § © Justices 
1. Railway Negligence—Injury to Passengers— Free Pass Stipulating 
against Liability.—A railway company is liable for an injury to a passenger 
although he was.traveiling on a free pass, which contained a condition that the company 
should not be liable ‘‘ under any circumstances, whether of : egligence of its agents or 


otherwise, for any injury of the person, or for any loss or injury to his property while | 


using or having the benefit of it.”” 

2. Negligence and Gross Negligence.—And held arguendo 
(citing authorities) that the distinction between negligence and gross negligence is not 
applicable to the case of railway carriers of passengers, because the law exacts of 
such carriers the greatest care, and makes them liable for the slightest neglect. 














L ~ Contributory Negligence of Passenger—Remaining in 
Baggage Car.—The fact that the passenger at the time of the injury was in the bag- 


gage car, contrary to a rule of the company, is not such contributory negligence as will | 


bar his recovery, although he may have been informed of the rule, and may have per- 
sisted in remaining there in violation of it. 

Berry, J.—The plaintiff brings this action to recover damages 
for injury occasioned to his person by the alleged gross negli- 
gence of defendant’s servants in charge of defendant's railway 
train, upon which plaintiff was travelling. Plaintiff was riding 
upon a free pass, which, together with the conditions indorsed, 
is in these words, viz. : 

“St. Paul and Chicago Railway. Pass D. Jacobus upon the 


** CONDITIONS. 


“The person who accepts and uses this free ticket thereby 
assumes all risk of accident, and agrees that the company shall 
not be liable under any circumstances, whether of negligence of 
its agents or otherwise, for any injury of the person, or for any 
loss or injury to his property, while using or having the benefit 
of it.” 

Upon the pleadings and the charge of the court, the first ques- 
tion arising in this case is, whether the pass, with its conditions, 
| protects defendant from liability for injury received by plaintiff 
while riding upon such pass, even though the injury was caused 
by gross negligence upon defendant’s part. In our opinion, this 
question should be answered in the negative, for the reason that 
the degree of care and diligence exacted of a bailee should be pro- 
portioned to the importance of the business and of the interest at 
stake. Holly v. Boston Gas Light Co., 8 Gray, 131; 57 Me. 
202. The law imposes upon the common carrier of passengers 
the createst care and foresight for the safety of his passengers, and 
holds him liable for the slightest neglect. McLean v. Burbank, 
11 Minn. 288 And for like reasons the. same extreme care is 
required, though the passenger be carried gratuitously. 

Having undertaken to carry, the duty arises to carry safely. 
Philadelphia and Reading Railroad Company v. Derby, 14 How. 
(U.S.) 486; Nolton v. Western Railroad, 15 N. Y. 444; Steam- 
boat New World v. King, 16 How. (U.S.) 474; 2 Redfield on 
Railways, 184-5 and notes; Perkins v. N. Y. Central Railroad 
Company, 24 N. Y. 200; Todd v. Old Col. and F.R. R. Co, 3 Al. 
len, 21. 


In the case at bar, however, the plaintiff was not merely a gra- 
tuitous passenger, 2. ¢.,a passenger carried without payment of 
fare or other consideration. He was a passenger upon a free 
pass, expressly conditioned that the defendant should not be 
liable to him for any injury of his person while he was using or 
| having the benefit of such pass. Does this circumstance dis- 
| tinguish his case from that of a merely gratuitous passenger ? 
| Upon the question whether conditions of this kind are valid and 
effectual to exonerate the carrier of passengers, the adjudications 
differ. 
| In New York the conditions appear to be held sufficient to ab- 
| solve the carrier from liability, even for the gross negligence of his 

employees. Wells v. New York Central Railroad, 24 N.Y. 181; 
| Perkins v. same, Ib. 196; Bissell v. same, 25 N. Y. 442. 

In New Jersey it is held that such conditians are good as against 
|ordinary negligence, with a very decided intimation that the 
| exemption from liability comprehends gross negligence also. 
Kinney v. Central Railroad Company, 34 N. J. 513. 

In Pennsylvania, Illinois, Indiana, and several other states, the 
| courts hold that no such condition will avail to protect the carrier 

from responsibility for the gross negligence of its employees. III. 
| Central R. R. Co. v. Read, 37 Ill. 484; 19 Ib. 136; The Ind. Cen. 
| R. R. Co. v. Mundy, 21 Ind. 48; Penn. R. R. Co. v. McCloskey’s 
Adm'r, 23 Pa. St. 532; Mobile and Ohio Railway v. Hopkins, 41 
Ala. 489. 

There are two distinct considerations upon which the stringent 
| rule as to the duty and liability of carriers of passengers rests. 
One is a regard for the safety of the passenger on his own ac- 
count, and the other is a regard for his safety as a citizen of the 
state. The latter is a consideration of public policy growing out 
of the interest which the state or government, as farens patria, 
has in protecting the lives and limbs of its subjects. Shearman 
& Redfield on Negligence, 724; C. P. & A. R.R. Co. v. Curran, 
Ig Ohio State, 12; Phil. & Reading R.R. Co. v. Derby, supra; 











Steamboat New World v. King, sufra; Smith v. N. Y. Central R, 
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R. Co.,, 24 N. Y. 222; Ill. C. R. R. Co. v. Read, supra, Penn. R. 
R. Co. v. Henderson, 51 Penn. State, 315; Bissell v. N. Y. C. R. 
R. Co., 25 N. Y. 455, per DENrO, J.; N. Y. Central R. R. Co. v. 
Lockwood (U.S, Cupreme Court), not yet reported [17 Wall, 357]. 

So far as as the consideration of public policy is concerned, it 
cannot be over-ridden by any stipulation of the parties to the 
contract of passenger carriage, since it is Jaramount from its very 
nature. No stipulation of the parties in disregard of it, or involv- 
ing its sacrifice in any degree, can then be permitted to stand. 

Whether the case be one of a passenger for hire—a merely 
gratuitous passenger—or of a passenger upon a conditioned free 
pass, as in this instance, the interest of the state in the safety of 
the citizen is obviously the same. The more stringent the rule as 
to the duty and liability of the carrier, and the more rigidly it is 
enforced,jthe greater will be the care exercised, and the more 
approximately perfect the safety of the passenger. Any relaxation 
of the rule as to duty or liability naturally, and it may be said 
inevitably, tends to bring about a corresponding relaxation of care 
and diligence upon the part of the carrier. 
no reason why these propositions are not equally applicable to 
passengers of either of the kinds above mentioned. 


It is said, however, that is unreasonable “to suppose that the | 
managers of a railroad train, will lessen their vigilance and care | 
for the safety of the train and its passengers, because there may © 


be a few on board for whom they are not responsible.” In the 
first place, if this consideration were allowed to prevail, it would 
prove too much ; for it could be urged with equal force and pro 


priety in the case of a merely gratuitous passenger as in a case | 


like this at bar. Yet, as we have seen, no such consideration is 
permitted to relieve the carrier from the same degree of liability 
for a gratuitous passenger as for a passenger for hire. 

Again, suppose (what is not at all impossible or improbable, as, 
for instance, in case of a free excursion,) that most or all of the 
passengers upon a train were gratuitous, or riding upon condi- 


tioned free passes, the consideration urged would be no answer to | 


a claim that the carrier should be responsible. A general rule 


can hardly be based upon such calculations of chances. More- | 


over, while it might not ordinarily occur that the presence of a 
free passenger upon a train, for injury to whom the carrier would 
not be liable, would tend to lessen the carrier’s sense of respon- 
sibility and his vigilance, it still remains true that the greater the 


sense of responsibility, the greater the care ; and that amy relaxa- | 


tion of responsibility is dangerous. Besides these considerations, 
it is to be remembered that the care and vigilance which a carrier 
exercises do not depend alone upon a mere sense of responsibility, 


or upon the existence of an abstract rule imposing stringent obli- | 
It is the enforcement of the rule and of the | 
liability imposed thereby—the mulcting of the carrier for his | 


gations upon him. 


negligence—which brings home to him in the most practical, 
forcible, and effectual way, the necessity for strictly fulfilling his 
obligations. 

It may be that on a given occasion the gratuitous passenger, or 


the passenger upon a free pass, is the only person injured (as, for | 


aught that appears, was the fact in this instance), or the only party 
who will proceed against the carrier —the only person who will 


practically enforce upon the carrier the importance of a faithful | 


discharge of his duty. These considerations, as it seems to us, 
ought to be decisive upon the point that sound public policy re 
quires that the rule as to the liability of the carrier for the safety 
of the passenger should not be relaxed though the passenger be 
gratuitous, or, as in this case, riding upon a conditioned free pass. 

It is contended that there was no proof of gross negligence on 


defendant's part, and that therefore the verdict was not justi- | 


fied. There was evidence that the train was a mixed train; that 
it was running from 40 to 45 miles an hour, according to the plain- | 
tiff, and according to the other witnesses from 15 to 22 miles an | 


hour; that the lumber was upon a platform car, and that the stake | of care. 
of the lumber car, in consequence of the breaking of which the ' stances would render it the duty of the company, in view of the 


We can conceive of | 


| in jury occurred, was a stick of butternut cord wood, ard was 
cross-grained There was also the testimony of J. T. Maxfield, of 
St. Paul, a passenger, who appears to be an intelligent and entirely 
| disinterested witness, and who says: “I felt anxious about the 
lumber car. I was afraid of the speed. * * * I was appre- 
hensive of danger from the character of our train. I spoke to the 
brakesman aboutit. * * Have traveled on trains a good deal.” 
And taking all these facts together (to say nothing about others 
appearing in the case), it cannot be said that there was not evi- 
| dence in the case proper to be considered by the jury, and having 
_ some reasonable tendency to establish negligence, which has been 
well described as being a negative word signifying the absence of 
such care as it is the duty of the negligent party to exercise in the 
particular case. Grill v. Iron Screw Collier Co., Law Rep. 1 C. P. 
612; Steamboat New World v. King, supra: We will go further 
even, and say that the evidence, in our opinion, had a reasonable 
tendency to establish gross negligence in the sense of a great 
degree of negligence. Angell on Carriers, 722. 

As to the point of the degree of negligence necessary to sustain 
| this action, it is, however, to be remarked, in view of the stringent 
rule as to liability, that where the question is between a railway 
carrier of passengers and a passenger, there would seem to be no 
occasion for the ordinary distinction of different degrees of negli- 
gence, as slight ordinary and gross. As is well and forcibly said 
by Mr. Justice GrigR, in Phil. & Read. R. R. Co. v. Derby, 
supra: ‘‘When carriers undertake to convey persons by the 
powerful but dangerous agency of steam, public policy and safety 
require that they be held to the greatest possible care and dili- 
|gence. And whether the consideration for such transportation be 
pecuniary or otherwise, the personal safety of the passengers 
should not be left to the sport of chance or the negligence of care- 
less agents. Any negligence in such cases may well deserve the 
| epithet of ‘gross.’ So, in Steamboat New World v. King, Mr. 
| Justice Curtis, referring to the doctrine thus announced, says: 
‘* We desire to be understood to reaffirm that doctrine as resting 
not only on public policy, but on sound principles of law.” A 
similar view of the impracticability of a distinction between 
| different kinds of negligence, as applicable to cases of this kind, 
| is taken in Perkins v. N. Y. Central R. R. Co., sugrva. The carrier 
being bound to exercise the greatest care, and being liable for the 
slightest neglect, what is said by Rolfe, B., in Wilson v. Brett, 11 
Mees. & Welsby, 113, and endorsed by WILLIs, J., in Grill v. 
| Iron Screw Collier Co., Law Rep.,1 C. P. 612, isin point in a caes 
| of this kind, viz., that he ‘* could see no difference between neg/z- 
| gence and gross negligence; that it was the same thing, with the 
addition of a vituperative epithet.” See also Angell on Carriers, 
722, and Briggs v. Taylor, 28 Vt. 180, 

It is further argued on behalf ot the defendant, that the plain- 
| tiff, by his own negligence, contributed to the injury sustained, 
and for that reason he cannot recover. This argument is founded 
| upon the fact that plaintiff was in the baggage car at the time of 
| the accident, and, as defendant contends, wrongfully there. But, 

in the first place, the evidence is conflicting as to whether or not 
| the plaintiff was informed of the rule of the company excluding 
| passengers from the baggage car. If he was not so informed, and 
| was suffered to remain there without objection, it could hardly be 
| said that his presence there was negligence. Dunn v. Grand 

Trunk Railway, 58 Maine, 187. Again, if it be admitted that the 
| plaintiff was duly informed of the regulation of the company ex- 

cluding passengers from the baggage car, the evidence shows that 
| he was at least Jermitted to remain there by the conductor. If he 
| was thus permitted to remain, so that he was there with the 
knowlege of the conductor, and without any attempt on the part 
_ of the conductor to enforce the company’s rule by removing him, 
his presence there would not be such negligence as would exoner- 
| ate the defendant from the consequences of its negligence or want 
On the contrary, his presence there under such circum- 
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fact that he was there, to exercise the highest care required for his | procedure, and legal acumen in criminal matters; and Hon. Amasa J. Par- 
safety, and to refrain from the slightest neglect tending to his | ker, a walking encyclopedia of law, and withal an able advocate, both of 
injury. Dunn v. Grand Trunk Railway, supra; Isbel v. N. Y. | Albany; 0. M. Mitchell, Esq., of Syracuse, an inimitable examiner of 
& New Haven Railway Co., 27 Conn. 303; 2 Redfield Railway | witnesses, and erudite in the law of criminal evidence; Hon. William A. 
Cases, 474-502. Still again, admitting that the plaintiff was cog- | Beach, then of Troy, New York, but now of New York city, second to no 
nizant of the rule of the company excluding passengers from the | man in the United States in all that goes to make up a great advocate , 
baggage car, and that he persisted in remaining there without the and lastly, the brilliant and ne mag c. ae also of vo : ork 

Di al 7. “ity. T ri ras si , , -NRY iE M, son, 
permission or consent, yet with the knowledge of, the conductor, | “ity. The trial was presided over by Hon. Henry HoGenoom, of Mudso 

: : . : . : then about seventy years of age, one of the most profound jurists and able 
and was guilty of negligence in so doing, this negligence would | | 72 5 — . 
4 . . 2s judges in the state, who held the scales of justice so evenly and impar- 
not prevent his recovering unless it was contributory to the injury ~. “ ; f 5 gia See ; ; 

. : : Bai, tially that it was impossible to tell what his opinions were as to the guilt 
received. To be thus contributory in a legal sense, it must be a ti bese : ' teste? 

‘ f the ini hoes iat 3 h b ._ | or innocence of the accused. The trial was protracted, lasting eight or ten 
pronemate cause ¢ . . rs at is, t must have an asopdives days, during which eyery principle or theory of law applicable to the case, 
the order of cousahen (Shearman & Redfield on Neg IBENCE, | Was most learnedly and elaborately discussed and sifted to the bottom by 
37-38), and it must have contributed to some oment directly to the the counsel, and decided by the court with great deliberation. Mr. Had- 
a ate di and anes have been not a mere technical or formal wrong, ley opened the case to the jury on the part of the defence, and took the 
contributing either incidentally or remotely, or not at all, to the | hold and imminent stand of justification by the seduction of Mrs. Cole by 
injury. Isbel v. N.Y. & N. H.R. R. Co., supra; 2 Redfield R.  jyiscock, and in a two-hours’ address sought to prove by reason and cita- 
cases, 485-490. Now, notwithstanding the fault or negligence of | tions of law and cases in point (among which was the case of General Sick- 
the plaintiff in remaining in the baggage car, and admitting that les), that the avenger ought to go free. Mr. Smith and Mr. Tremain 
the baggage car was a place of greater danger than the passenger | summed up the case for the people, and Messrs. Mitchell, Beach and 
car, and that the plaintiff would not have been injured if he had | Brady for the prisoner. Mr. Beach’s address was a masterpiece of abil- 
not been there, his presence there, with the knowledge of the ity, truly great, eloquent and enrobling, but not as well calculated to pur- 
conductor, made it defendant's duty to exercise care to avoid suade the jury as that of Mr. Brady. I had never before seen Mr. Brady 
injuring him while there ; and if injury resulted from want of such | to recognize him, consequently, when he arose to conclude the argument for 


care, the defendant is liable. Isbel v. N. Y. & N. H.R R. Co., , the defence, [ was disappointed at his appearance. He was the most ill- 
supra, | favored of all the lawyers in the case; somewhere about the medium height, 


If the iniury resulted from wart of such care, é.¢., negligence | his corpulence gave him the appearance of being extremely short, which, 
on defendant’s part, such negligence, and not plaintiff’s fault in 
being in the baggage car, would be the immediate and direct — | 
the more proximate — cause of the injury, and defendant would 
be responsible for the same. Isbel v. N. Y. & N. H.R. R Co., 
supra; C.C. & C. R.R. Co. v. Elliot, 4 Ohio State, 476; Shear 
man & Redfield on Negligence, 25; Keith v. Pinkham, 43 
Maine, 503; Huelsenkamp v. Citizens’ Railway Co., 37 Mo. 537; | 
Richmond v. Sac. V. R.R. Co., 18 Cal. 351; Lackawanna & ment of the occasion, which transcended the limits of the case or the pro- 
Bloomsburgh R. R. Co. v. Chenewith, 52 Penn, State, 386. prieties of the event, should he be so unfortunate. ‘This part of his address 
In our opinion there was evidence in the case for the considera- consumed at least half an hour, and seemed to be entirely superfluous, but 
tion of the jury in reference to these views of the law, and from | the tesult proved it to be otherwise. I well recollect huw the members of 
which they might reasonably find that plaintiff's negligence in | the bar looked into each other’s faces eagerly and blankly,'and enquired 


with a large head set down closely upon broad shoulders, completed the ex - 
act ideal of an over-fed, lazy, obtuse, loggerheaded New York alderman. 
He began by felicitating himself and the court upon past associations and 
experiences ; paid the judge a deserved tribute of commendation and praise 
for the impartiality and ability with which he had presided at the trial ; 
asked the indulgence of the court while he discharged the awful duty of 
making the final plea for his client’s life, and supplicated forbearance from 
counsel, court and jury for anything he might say, in the ardor and excite- 





this case was not contributory to the injury received by him. | what on earth Mr. Brady was “driving at,” and why he was so prodigal 
These considerations dispose of the case, the result being that | of time as to squander it in that way? for he was limited to two hours, 
the order denying a new trial is The length of this article and a defective memory will not allow me to give 
AFFIRMED. a full report, or even a synopsis, of this rem rkable effort of one who was 

——————————— <== | reputed to be among America’s greatest ad. vcates ; and I shall therefore be 
{Communicated. } : excused from doing more than giving a brief outline and such extracts as 

A Great Trial. my memory has retained. The defence was: First, justifiable homicide, 


as stated by Mr. Hadley in his opening; and, second, insanity, me/an- 

I had the good fortune to be present at the trial of General Geo. W. | -jo/;2, or an uncontrollable frenzy, induced by by the acts of the adulterer, 

Cole (brother of Senator Cornelius Cole of California), at Albany, New | which possessed the prisoner at the time of the killing, and made him 
York, in the forepart of December, 1868, for the murder of Hon. L. 
Harris Hiscock, a member of the New York State Constitutional Conven- 
tion. The trial was one of the greatest, if not she greatest, of the kind that 

ever took place in this country, and, I think, presented the ablest array of | 

lawyers ever grouped together in a capital case in America. No man was | 

ever more ably defended than Gen. Cole. Nothing was wanting in the de- | 
fence that ability could devise or money procure. The facts were plain 


irresponsible. Mr. Brady is credited with originating the “ melancholia” 
and * uncontrollable frenzy”’ of the latter defence. Unlike that of Mr. 
Beach, his ~speech was made up entirely of “small talk,’’ and his illustra- 
tions were all common-place, and of the simplest character. He talked of 
“ whittling spiggots for cider barrels,” and accompanied his conversation— 
for that was all it was—with the motions of the act of whittling. He spoke 


: "* of horses, dogs, cats and canary birds, and used numerous other common ob- 
and undisputed. Gen. Cole, believing that his wife had been seduced by | jects to demonstrate his theory of the defendant’s irresponsibility. Begin- 


Hiscock, was seized by a fit of madness at Syracuse, and rushed off to Al. | ning at the act of killing, he entered the dominion of the philosophy of hu- 
bany, a distance of 150 or 200 miles, searched out Hiscock, found him at | 
Stanwix Hall, a hotel, and shot him down in his tracks without warning. fendant’s act of killing to the cause of that effect; enlarged upon the theory 
Hiscock probably never knew who or what hurt him, as Cole approached | of «uncontrollable ” frenzy and “ melancholia,” and showed the almost 
him from behind, was unseen by him, and he died almost instantly. The fol- | yncontrollable impulse with which one is possessed when a pet cat or dog 
lowing lawyers were engaged in the case: For the prosecution, Hon. Henry is,without cause, ruthlessly murdered by a cruel ruffiaa 
Smith, district attorney, an able lawyer ; and Hon. Lyman Tremaine (suc- : 
cessful defender of Stokes and prosecutor of Tweed, and now member 
of Congress at Large) of Albany; Hon. Charles B. Sedgwick, among the | ing antics, as it fluttered about your apartments, thus relieving care and 
ablest; and Frank Hiscock (brother of the killed man), also distinguished | making life happier; at an unexpected moment, and in your very presence 
at the bar, from Syracuse. For the defence, the attorney of record, Wm. | some inhuman wretch strikes it down, crushing and mutilating its beauti- 
J, Hadley, Esq., distinguished for his energy, method and correctness of | jy) form, and extinguishing forever the warbled harmony with which you 


man action, and carried the minds of the jurors from the effect of the de- 


avenge the wrong, 
“Suppose,” said he, “ you had a beautiful canary L-.:!, which through a 
series of years, had become endeared to you by its blithesome song and lov- 
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have been beguiled from care and fascinated to an extraordinary degree 
of delight. Would you not be seized by an impulse well-nigh amounting 
to uncontrollable frenzy, which would inevitably impel you to strike down 
the atrocious miscreant, and ought you to.be held accountable for the act ? 
If such impulses govern you at such a time, what bounds could be set to the 
fury and distraction that would surely attend the robbery of the virtue of 
the darling wife of your bosom, and the murder of your domestic peace 
and happiness ?”” He then dwelt upon Gen. Cole’s military history; took 
him from home to do battle for his country, representing him as going 
from home with a light heart to the tune of “The girl I left behind 
me,” 
which he was advanced to be a brigadier general ; decorated him with the 
laurels of victory, and pictured him as returning home again to deck his 


” 


to join the Union army; he eulogised the chivalry and heroism by 


hearthstone with his laurels, and share his well-earned glory with the 
adored being of his heart. ‘“ But,” said he, “ what did he find there? 
Alas! that hearthstone was desecrated ; the spoiler had been there. Where 
joy and brightness had reigned luxuriantly, sorrow and gloom were. That 
beautiful fabric of domestic love and tranquility was overwhelmed in ruin, 
and the ravens of despair were croaking and gloating over the dark deso- 
lation. Gentlemen, what is home without its jewels; what is earth with- 
out its flowers; what is heaven without its stars? What would you have 
done under the weight of such an appalling calamity—what wouldn’t you 
have done? I willtell you what 7 would have done.” Then extending 
his hands upward, and looking heavenward, throwing his head back and 
his chest out, with slow utterance and impressive solemnity, he exclaimed, 
“S-o h-e-l-p m-e G-o-d A-]-m-i-g-h t-y! I would have immolated him on 
the spot!’’ He concluded his argument with a reference to the history ef 
Julius Cesar. “He was one of the greatest men that ever lived in his 
sphere of activity and life. He was assaulted in the senate chamber and 
killed. He was struck down by daggers as he stood erect in his toga, and 
never bowed his head. His best friend—the Hiscock of that day—struck 
the last blow at his heart. He exclaimed as that friend struck him, ‘ £¢ 
tu Brute!’ and fell at the foot of Pompey’s Pillar. ¢, also, experienced 
the pangs of knowing that it was his most trusted friend that struck him to 
the heart— 
‘For when the noble Czsar saw Aim stab, 
Ingratitude, more strong than traitors arms, 
Quite vanquished him.’ 

**Men may think that they are wisc, and can stand any shock that may be 
given tothem, but it remains to be known what may happen when a ¢a- 
lamity such as was visited upon the prisoner shall befall them. When you, 
gentlemen, shall sit down to your Christmas dinners, your families may en- 
quire what has become of the prisoner. I believe that you will be able 
to say that the prioner is free, and as ready to receive the congratulations 
of his friends as you will be.”’ 

As I have previously remarked, Mr. Brady’s suavity to the court was, in 
fact, well timed, for it procured him an extension of time of half an hour, 
so that he consumed full two and a half hours with his argument. This was 
the last trial of note in which he was engaged, and his last great effort, as 
he died the following spring or summer. I am told he received $10,000 
his services in this case. He was under his physician’s care at this trial, 
and barely able to discharge the duty assigned him—that of speaking finally 
for the defence. Sometime after Mr. Brady’s death I met Mr. Beach, 
and ina conversation with him, the conversation turning upon the Cole 
trial, asked him what he thought of Mr. Brady’s speech, and whether or 
not it met his expectations. 

“ Ah! poor Brady, he was on his last legs,’ said he in reply. ‘ I own 
/ was greatly disappointed at the time, and entertained the opinion 
that the speech would have damned a tyro at the bar. But since 
then, after analyzing it in my own mind, J have come to consider it a re- 
markable effort. True, it was not great in the ordinary acceptation of the 
word, yet it was indeed wise and sagacious to the end in view—the con- 
vincement of the jury ; by it he made himself thoroughly understood ; and 
when he sat down, the case was virtually disposed of. Judging of Mr. Bra- 
dy’s ability by this address, I would not call him great, as he was gener- 


ally reputed to by. Had a national reputation, but I judge it was at 


his own ability, if he had any. That to accomplish his purpose he de- 
sired, at the point of reason, to persuade and convince, not dazzle, fascinate 
and enthrall ; and that impassioned eloquence, great thoughts, elegant dic- 
tion, graceful gesticulation, and splendid flights of imagination, were not 
legitimate and sure means to that end, neither appropriate to the solemn 
occasion.” 

Mr. Brady found in Mr. Tremain a “ foeman worthy of his steel.” He 
closed the argument for the prosecution, and acquitted himself admirably. 
I can only recall one of the fine retorts which he made. The defence, 
among the arguments put forth in justification of the killing, referred to the 
fact that there was no statute law in New York making adultery a crime 
and punishing it as such, although there ought to be, and that, therefore, the 
defendant had no other redress than to avenge the wrong as he had done, 
the law affording him no remedy. Mr. Tremain called the attention of the 
jury to this reasoning and said: “It is recorded in Irish history that under 
the benign and auspicious reign of King Brian, the people were inspired 
by such a lofty sentiment and spirit of honor, virtue and religion, that a 
young and beautiful woman, adorned with jewels and costly dress, made a 
journey alone from one end of the kingdom to the other, with a wand only 
in her hand, at the top of which was a ring of great value. Yet no at- 
tempt was made upon her honor, nor was she robbed of her costly apparel 
or precious jewels. Ireland’s great poet, Thomas Moore, has eelebrated 
the event in these noble lines: 


Rich and rare were the gems she wore 

And a bright gold ring on her wand she bore ; 
But, oh! her beauty was far beyond 

Her sparkling gems, or snow-white wand. 


‘ Lady, dost thou not fear to stray 
So lone and lovely through this bleak way? 
Are Erin’s sons so good or so cold, 
As not to be tempted by woman or gold?’ 


‘Sir Knight! I feel not the least alarm, 

No son of Erin will offer me harm ; 

For though they love woman and golden store, 
Sir Knight! they love honor and virtue more!’ 


On she went, and her maiden smile 

In safety lighted her round the green isle ; 
And blest forever is she who relied 

Upon Erin’s honor and Erin’s pride. 


“Such is the proud character of our free and happy country. Here 
woman is exalted toa station of nobility ; her virtue venerated, and her honor 
protected and vindicated with a spirit of devotion and chivalry surpassed 
by no other nation on the globe. Here she may, as did the Irish maiden 
of old, go throughout the whole length and breadth of this fair land, how- 
ever beautiful and attractive she may be, and still, if ske wi//, retain her 
virtue untarnished and honor unsullied, and I hurl back the assertion that 
a statute is necessary to protect the chastity of American women, to the 
source from which it came as an atrocious calumny upon their character, 
fair fame and honor.” 

Mr. Tremain should be heard to be fully appreciated. His address, a 
masterpiece of ability and eloquence, was frequently interrupted by the ap- 
plause of the audience. 

Judge HoGesoom’s charge was a rare specimen of judicial excellence. 
The law enunciated was substantially as held in these cases: People v. 
Freeman, 4 Denio, Reports; People v.Willis, 32 N. Y.; People v. Obrien, 
36 N.Y. ‘ We are not here,” said he, “to administer sympathy, but to 
execute justice; to carry into effect the laws of the land; to enforce their 





solemn mandates, and nvt to nullify or relax their positive commands by 
| misplaced sympathy or morbid clemency. If our duty is clear, we fore- 
| swear ourselves if we donot perform it. I have taken a general oath faith- 
fully to perform the duties of my office; you have taken a special oath 
| well and truly to try, and true deliverance make between the people of the 


| state of New York and George W. Cole, and atrue verdict render accord- 


tributable chieti, ic ..e wonderful success before juries, and the secret of | ing to the evidence, so help you God. This duty we must discharge at 
that success was his marvelous faculty of convincing. As he stood before | whatever hazard, whether painful or agreeable; neither manhood nor 


you, hissolemn earnestness, his humble manner, his plain action, his homely 


| honor, the restraints of conscience, nor the the solemn mandates of the 


language, his simplicity of Liought, expression and illustration, all told you | law, allow us to decline its perfermance, or hesitate at its execution. Many 
that he was there to achieve success solely, and not to make a display of | laws may not be im precise accordance with our views of policy, or even of 
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strict justice, yet it would lead to the utmost confusion and injustice should | 
we refuse to execute them. If we are dissatisfied, we should apply at the | 
proper time to the proper form for their amendment, or seek to avert their ex- 
ted, if further legal enactments could be of any avail to restrain the unholy 
passions and devilish acts of the seducer and adulterer, that they have not | 
heretofore been made. But the wisdom and efficiency of such enactments | 
have been questioned. It is enough for us to know that we must admin- 
ister the law as it is, and have no right to usurp legislative power, and ap- 
ply to a past transaction laws of our own creation. Let us content our- | 
selves with administering the law as we find it in our own appointed sphere 
of duty. Then shall we have a conscience void of offence toward ail men, | 
and the happy consciousness that in the spirit of our oaths, and in conform- | 
ity with the obligations which rest upon us, we have, as faithful and law- 
abiding citizens, executed the laws of the land. You have a higher duty to 
discharge than either to please or to offend the prisoner or the people. You 
are to find a true verdict according to the facts established before you. 
You are to declare it without fear or favor, and without reference to the 
wishes of either side. ‘True indeed, if under the influence of the evidence 
you conclude the prisoner’s reason to have been dethroned, and he was not, | 


cessive rigor by an appeal to executive clemency. Certainly it is to be regret- | 


at the time of this transaction, an intelligent agent, having not the power of | 
mental discrimination between right and wrong in reyare to the particular | 


transaction which you are undertaking to investigate, he must stand acquit- | 
ted before you upon the ground of criminal irresponsibility. But if he had 
this power of mental discrimination and could distinguish in regard to the 


moral qualities of his conduct, then, notwithstanding your pity forthe man, 


and your sympathy for the sufferer, you mst condemn the criminal, and 
especially you must not be led aside from the path of duty by a recoilec- 
tion of the severe rupture which has taken place in his domestic relations, 


unless the deceased is proven to have been connected therewith, and, in 


some sense, the author thereof,so as justly to call down upon himself, within 
. . . c ae - ! 
the limits of the law, the just vengeance of an injured husband. ‘These | 


injuries, at least the intelligence of them, which was communicated to 
him, were of the most heartrending character, and must, of necessity, ex- | 
cite the ardent sympathy of every feeling heart. It may be dificult, per- | 
haps impossible, wholly to divest ourselves of these feelings, but we shall | 
fail to meet the stern and inexorable necessities of this hour, if we allow | 
them to turn us aside from the path which the law has appointed for us to 
tread. That path is the path of duty; that duty is to find a verdict accord- 
ing to law and evidence; and whether it enjoins upon you the agree- 
able task of pronouncing a verdict of acquittal, because the evidence fails 
to satisfy you beyond a reasonable doubt. of the guilt of the prisoner, or of 
his responsibility for crime; or the painful one of pronouncing a verdict of | 
conviction, because the evidence satisfies you, beyond a reasonable doubt, 

of the prisoner’s guilt and responsibility for crime, you will, I doubt not, | 


acquit yourselves like men; and without fear or favor, without partiality er 
prejudice, discharge the solemn and responsible trust which the law has | 
imposed upon you on this occasion. In this confidence I commit this case 
into your hands for your final deliberation and verdict.’ | 

The jury retired, and after an absence of several hours returned into | 
court and rendered a verdict of “ Not gurlty,” which was received with 
immense applause by the large audience present. And thus ended this 
great trial. JouHN D. PARKs. 


1Ceeapéotenbe3 
Word Shrubbery. 


Boston, July 1874. 

Epirors CENTRAL Law JourNAL:—Jean Paul Richter, in his third | 
preface to Hesperus, written at Baireuth in the fourth lustre of the present 
century, in contrasting the English language with the German, in which he | 
wrote, said: ** How entangled, and wild with foreign growth, after some | 
centuries, will the English language, with its native but powerless stem, 
full of engrafted word shrubbery, capable only of inoculation, and fetch- | 
ing back from its duplicate, America, more new words than wares, be.” 
At the expiration of half a century since Jean Paul so wrote, it is certain 
that “ word shrubbery’ is not on the increase, but rather on the decline , 
both in England and in America; and especially is this true of law books 
and the written opinions of courts. A quarter of a century ago Judge 
FLETCHER wrote the opinion in Gregg v. Wyman. He was an able judge, 
and withal a good writer, yet, in that opinion he says; ‘Jt is a sound 


and wholesome principle that he who comes to ask the aid of a court of 
justice should come with clean hands.”” Of course the judge meant some- 


| thing else than what he said—as when the unlettered man of to-day says * 


“I don’t take much stock in your remarks”” means he don’t believe what 
you say. Judge Fletcher had borrowed this “principle,” as he calls it, 
from the English judges; and so significant did he deem it, that he states 
it a second time in the same opinion. It is no doubt true that it is ‘* whole- 


| some ’’—that is it conduces to health and happiness, and thereby, I suppose 
pp y ppose, 


tu virtue also, that not only parties, but witnesses and counsel, not now to 
speak of judges, should come to the performance of their several duties in 


| court with clean hands, which, alas! I am witness they do not always do. 


But this was not what Judge FLETCHER meant. I do not dispute the sig- 
nificance of the maxim, because, I suppose, everybody understands what 


| is meant by it, and what is meant is true and important ; but what is meant 


is not what is said, and, therefore,.what is.said is “ word shrubbery” or 
gibberish. My point is, there is less such now, especially in law opinions, 
than when Jean Paul wrote. 

Since Dr. Franklin there has been another “ maxim” supposed to be 
worthy of his wisdom, that—* Every tub should stand on its own bottom.’ 
This, too, needs explanation. To say that it is safer and therefore better, 
that a tub should stand on its bottom rather than on the bottom of another 
tub, is, perhaps, open to no more serious animadversion than that of Lord 
Ellenborough, when Mr. Preston, a once famous English conveyancer, be- 
gan an erudite harangue by saying: “ An estate in fee simple, my lords, 
is the highest estate known to the law of England,’’ whereupon Lord El- 
lenborough said: “ Stay there; let me take that down,’”’ which having 
done, and read it over very deliberately, he added: “ The court is much 
indebted to you for the information, sir.”’ 

Outside the profession, but in what [ suppose was clajmed as politer so- 
ciety, a quarter of a century or more ago, there was, | believe, a “ maxim’ 
that—* Every man must skén his own skunks.”” Now, to all except per- 
haps the exceptionably learned, this certainly needs explanation. If one 


| really owned a skunk, and insisted upon his being skinned, since it is not 


known that skunk skinning has come to be a_ profession or established cal- 
ling, there is no apparent injustice, except to the skunk, in one skinning 
his own. Indeed it might be better that one should do so rather than re- 
quire his table-servant to do it fur him. But the truth which this maxim 
illustrates, if any, is beyond my learning. The vice in writings in which 
these “ maxims ”’ are employed, is, that each such sentence must have its 
fellow—its expositive—as Mr. Choate remarked of a second presidential 
message, of his time, following soon after the first, and relating to the same 
matter. The second message was needful to tell us what the first one 
meant. I still insist the style in writing is simpler and clearer than fore 
merly. But England is not indebted to Mr Carlyle nor America Mr. to 
Emerson for this simpler style. Somethin is due to Mr. Macauley, and 


|to the new readings of Plato and Spinoza—the best writer “top of the 


earth’ when he lived in Amsterdam. PELHAM. 


Notes and Queries. 


We thank “ Milwaukee Subcriber”’ for the following. We hope other 
subscribers will take sufficient interest in each other’s perplexities to follow 
his example, and help us make our department of Notes and Queries use- 
ful and interesting. 

MILWAUKEE, July 20th, 1874. 

Epirors CENTRAL LAW JouRNAL:—1 notice among the Notes and 
Queries in your issue of July 16 an etiquiry from “ Carthage Subscriber,’ 


| as tothe construction of the Missouri statute for a change of venue where 


there are several defendants and the application is made by one only. If 
I am not mistaken, the Missouri statute resembles the one we have in Wis- 
consin, and your correspondent will find that question discussed in the case 
of Wolcott v. Wolcott, e¢ a/. 32 Wis. 63. In the case cited there were 
four defendants, one of whom had made no appearance. The other three 
joined in one answer, charging among other things, that the fourth defend- 
ant was really interested with the plaintiff. An application for change cf 
venue was made by the three defendants, based on thy affidavit of one only 
of their number, that he believed the judge was prejudiced against him and 
his co-defendants, naming the othertwo, This application was granted and 
the plaintiff appealed from the order granting the change of venue on the 
ground that the words “ any party ” in the statute meant all the parties on 
one side, and that the fourth defendant should have joined in the applica- 





a reer 





(Namber 33, 


380 CENTRAL LAW JOURNAL. 











ee nS 


| 
tion. The supreme court sustained the order changing the venue, but Judge | 3. :If, soon after decree, the party has knowledge of facts calculated to 
Lyon, in his opinion takes occasion to say : throw suspicion upon the conduct of her counsel, she is bound to use due 
“« Suppose one of two plaintiffs makes the required affidavit of the preju- diligence in enquiring and in seeking relief, and a delay of eleven years 
dice of the judge and applies for a change of the place of trial, and the | bars any relief against the decree and the consequences of the fraud al- 
other plaintiff does not join in the application, but prefers that the case be | leged. 
tried in the court in which it was commenced. In such case the rights of | The Legal News also publishes Burr v. The City of Carbondale, in 
the plaintiff who does not join in the application are certainly equal to those | which the Supreme Court of Illinois hold (WALKER, MCALLISTER and 
of his co-plaintiff, and it seems very clear that the statute ought not to be Craic, JJ., dissenting) that the bonds were issued to secure the location 
so construed as to give the latter control of the action in this particular to | of the university, which was a corporate purpose, under a vote of the peo- 
the exclusion of the former.’’ MILWAUKEE SUBSCRIBER. _| ple, are in the hands of innocent holders, and must be held valid. 
Se ee <> | ~The Legal News, referring to a mistake it made in crediting the opin- 
Book Notice. | ion in the case of Raffaux to Judge LONGYEAR instead of to Judge Hor- 
AMERICAN RAILWAY Reports: A collection of all reported decisions te- ——e a See gelgeel opt: Lh-eus teat ae ene, P 3¢7)— 
lating to Railways, Vols. 1,2. New York. James Cockcroft & Co. | adds: ‘* We hope some of our exchanges that are in the habit of reprint- 
1873, 1874. : : ing opinions from our columns without credit, will not follow this error. 
: : } . ; ’ | We shall see.”” We diligently read our legal exchanges, and do not think 
The purpose of this series of Reports, the first volume being edited by 


ang | that any of them is in the habit of copying opinions from the Legal News 
J. H. Truman, Esq., of Chicago, and the second volume by John A. Mal- | witheut crediting them to that journal. Who is it ? 


lory, Esq., of New York, is to give in full all of the cases decided by the | . : . : ; 7 
American courts, state and federal, relating to railways, since 1872. The The irsh Law Times or July ¢-conteios 2 veladite athinen ee. nag 
selection of cases here reprinted is good, and the editorial work has been | SS es SS TR Meee wil es Aaetion, ant anates, The 
well done, and the volumes will be found useful to the profession. 








| Rights in Bankruptcy of Execution Creditor holding a Guarnishee Order. 
In view of the fact, however, that we have some sixty orseventy volumes | It also contains a number of valuable selections from other journals. 


Among its reported cases we notice nothing this week of interest to our 
readers, though we should judge them of much value to practitioners in 
Treland. 


of reports published annually, which it is safe to say, will average three or | 
four cases each relating to railways; and in view of the fact that these vol- 
umes will not average over about seventy-five cases each, we think the plan 
of publishing @// railway cases in fud/ not so desirable as to publish the 
leading and important cases in full, and to give the rest of the cases in the | 
notes by way of abstract and reference. For example: Ifa decision turns | 
on a local statute, let the editor give the statute in full, state accurately the | 
point decided under it, and in few lines indigate the reasoning of the court. j 
In this way the series can be kept down to one volume a year; will be | 
more popular, and will contain all that isof general value to the profession. 
Under competent editorial management we feel certain that the plan we | 
suggest is the true one, and we suggest it to the favorable consideration 
of the enterprising publishers. 


' 








Summary of Our Exchanges. 

THE Chicago Legal News for July 25, publishes the case of the Union | 
Pacific Railroad Company, in the United States District Court for the Dis- 

trict of Massachusetts, in which Mr. District Judge LoweLt holds that it | 


The Albany Law Journal for July 25 contains an article on Contracts of 
Married Women, reviewing a number of New York decisions on the 
subject. It also publishes Judge LoNcygar’s opinion in ve Angell, pub- 
lished in our last issue. It also reports Town of Danville v. Pace, Court 
of Appeals of Virginia, reciting the following point: “ After a town had 
issued its bonds, an act was passed providing that no corporation should in- 


terpose the defense of usury. Aé/d, in an ‘action against the town on the 


bonds, that the act applied to contracts made before its passage, and that 


| defendant could not allege usury.” This, the Albany Law Journal thinks 


is destined to become a leading case on the question involved. The Albany 


| Law Journal also publishes several notes of interesting cases ; also its usual 
| abstract of the decisions of the New York Court of Appeals, and brings 


down the publication of the general statutes of New York as far as the acts 
past by the last assembly have been signed by the governor. 


The Pacific Law Reporter for July 7 publishes the opinions of Justices 








is not an act of bankruptcy for a railroad corporation to convey its prop- | BrapLey, Hunt and CuirForp in The Mayor, etc., of Nashville v. Ray, 
erty in trust to secure bonds to be issued and sold, and the proceeds to be ' on the power of municipal corporations to borrow money and levy taxes. 
applied to pay all its unsecured debts ; the same being done dona fide with | This is a very important case, and we hope to find space to publish it here- 
a view to enable the company to continue its legitimate business, though it | 4fter. It also publishes San Francisco v. Spring Valley Water Company, Su 
may be technically insolvent, or likely soon to be so; and that such a mort-  preme Court of California, April Term, 1874, holding that corporate rights 
gage is not made invalid by the circumstance that the unsecured creditors | Of powers cannot be conferred by special grant of the legislature, but can 
are offered the right to take the new bonds, or the proceeds of sale thereof, | Oply be derived under general laws; and that a special act of the legisla- 
at their election. We do not know how this case got into court, unless the | ture attempting to grant such powers to a private corporation is void, be- 
act of 1873, ch. 226, 17 Stat. p. 509, which provides that the bankrupt act cause in conflict with the constitution of California, section thirty-one of ar- 
shall not apply to the Union Pacific Railroad Company has been re- ticle four. It also reprints from the Legal Intelligencer, an opinion of 
pealed. : | Mr. Circuit Judge MCKENNAN in Baker v. The ship “ Tros,” holding that 
The Legal News also publishes McQuiddy v. Ware, Supreme Court of the | where salvage services are performed merely by the permission of another 
United States, October Term, 1873, holding that the foreclosure of a wrecking company, which has possession of the vessel, and which services 
mortgage by constructive notice, while the defendant was absent in the Con- | are rendered with the understanding that the wrecking company, and not 
federate service, was valid. (See ante pp. 66, 226.) Also, Amory v. | the vessel is to be responsible, the vessel is not liable for such salvage ser- 
Amory, United States Circuit Court, Eastern District of Wisconsin, (Da- | vices. . 
vis and DRUMMOND, JJ), which was a bill of Angelina Amory, claiming | ‘The same journal for July 14 publishes Oregon Steam Navigation Company 
as widow and heir-at-law of James Amory, deceased, praying that the de- | v. Winsor, which has already appeared in this journal (ante p. 350). Also 
fendants, Samuel B. Amory and John* Amory, executors, might be en- ; Howard v. Continental Life Ins. Co., Supreme Court of California, April Term, 
joined from pleading a decree of divorce by the Superior Court of New | 1874. which relates to the constructi n of a life insurance endowment policy. 
York city in bar of proceedings by the complainant to recover the estate of _ Also Langenberger v. Kroeger, Supreme Court of California, April Term, 1874, 
the said James Amory, and praying‘that the complainant might be ad- which relates to -= authorized endorsement on a check of the words “paya- 
judged the lawful widow and heir of said James Amory. The bill alleged | blein gold coin." Also Dailey v. Cox, same term of same court, which con- 


. : * tl =~ | stru iforni , 1864, creati board of water com- 
fraud by the complainant’s counsel in the divorce proceedings in the New | panen Be Ceetenin 4 0 Teper a, sive. eontting « Hated <f wetercom 


“ , missioners for San Bernardino county, with reference to the apportionment of 
York court. The court rule the following points : J ep 


: ; ‘ : water in an irrigating canal. Also Pennybecker v. McDougal, same court and 
1. Fraud upon a party by her counsel in a state court will not invalidate | 


, P : ‘ | term, which rules that a house set upon blocks, resting upon the surface of the 
a decree where it does not satisfactorily appear that it altered the result. | ground, not attached to the soil, and removable without disturbing the land: in 


2. A “rere! claiming an anime from a man as his widow and heir-at- any way, is nota part of the realty. So, also, a portable fence is uot a part of 
law, required in this case to give satisfactory preof, independent of her | the realty. And that in replevin for materials out of which improvements on 


own statement, that she was actually the wife of the deceased. realty have been constructed, only the materials or their value can be recov- 
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ered and not damages to the freehold. The Law Reporter also publishes Peo- | says: ‘It is quite a mistake to suppose that we must always look to the old 


ple v. Brown, same court and term, relating to challenge to panel of jurors, in- 
structions, and possession of stolen property as evidence of guilt. Also Silvey | 
v. Hodgden, relating to the attack of the credibility of an adverse witness by | 


states for ‘the gladsome lights of jurisprudence.’ The diversified interests 
of western life give rise to a great variety of new and important questions, 
and the ability with which they are discussed and disposed of by the fresh 


proof of hostile feeling towards the party against whom the witness is called. | a4 giant intellects of the West commands our highest admiration.”” That 
The Legal Gazette (Philadelphia, King & Baird) for July 24, publishes Trask will do. 
v. Maguire, Supreme Court of the United States, which appeared in this jour- | ; 
nal for April 9 (ante p. 175.) Also The Great Western Insurance Company | —NOTWITHSTANDING her repulse from the Court of Claims, Mrs. Lock- 
v. Fogarty, decided at the last term of the same court. In this case insurance was | wood seems to be driving a lucrative practice. The other day she entered 
effected upon machinery, consisting of the parts of a sugar packing machine, ra replevin suit for George F. Rider against the commissioners of the Dis- 
on board of the bark Ella Adele, at and from New York to Havana, free from { trict of Columbia, for unjustly detaining the iron bridges built by him across 
particular average. During the voyage the vessel was driven upon rocks during | the Washington canal, which have been taken down, part of them lying in 
a violent gale, and abandoned to the underwriters. Parts of the machinery | the property yard, useless, being destroyed and stolen. These bridges 
was recovered and tendered to the owner, but, refused by him on the ground | vere a Maryland avenue, Seventh, Tenth, Twelfth, and Fourteenth streets, 
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that the insurance company was liable to him as for a total loss: Hedd, that 
the parts tendered not being machinery but merely pieces of iron, worthless as 
part of the sugar packing machine, the company was liable. | 

‘The Legal Gazette also publishes the opinion of Mr. District Judge Cap- | 
WALLADER in Brady v. The American Steamship Company. This is an ex- | 
ceedingly interesting case, illustrating the law of salvage applied to a case where 
a vessel in distress is saved by one of the passengers, being himself a seaman: | 
The circumstances were that the steamship Pennsylvania, being in great dis 
tress at sea, her captain and first and second officers having been washed over- 
board and lost, and her third officer failing to exercise the command which thus 
devolved upon him, Captain Brady, a passenger on board, who was a master 
navigator, assumed command of the ship and brought it safely through the 
storm. This was held to be a meritorious salvage service But the next day, | 
the storm having abated, Captain Brady improperly continued to exercise com- 
mand, instead of yielding the vessel to the third officer. Because of this illegiti- 
mate exercise of authority, the learned judge holds that there must be a re- 
duction of the salvage to which he would otherwise be entitled, and awards 
him $4,000, with $200 costs. 

In Brown v. Commonwealth, published in the same paper, the Supreme 
Court of Pennsylvania rule the interesting point that where two persons are 
murdered at the same time and place, and apparently by the same person and 
from the same motive, evidence of commission of the one murder may be 
given upon the trial of the prisoner for the other. : 


—MRk. Justice MILLER has gone to Cape May. 

—WILu1aM L. DENNis, a prominent member of the Philadelphia bar, 
died recently in that city. 

—GENERAL A. C. HARDING, a distinguished lawyer, soldier and poli- 
tician, died recently at his residence at Monmouth, Illinois. 

—Tue federal attorney-general has decided that auditors and others 
who are empowered to settle accounts, have the power to administer oaths. 

—THE man who attempted to bribe Chief Justice RYAN of Wisconsin, 
and who “ vot for Mr. Taylor,’’ has been fined $100. 

—CuHIEF Justice Gray of Massachusetts, having recovered from a re 
cent injury received from the fall of his horse, has gone a fishing with the 
chief justice of New Brunswick. 

—TueE Court of Commissioners of Alabama Claims met at the state de- 
partment in Washington on the 24th inst., and promulgated a series of 
rules of procedure to be observed before them. 

—Mr. District JUDGE CADWALLADER of the federal court at Philadel- 
phia recently awarded $4,000 to Captain Brady for bringing into port the 
steamship Pennsylvania, after her captain and chief officers had been 
washed overboard. 


—A new law periodical is announced in Paris. It is called the “ Jour. 
nal du Droit International Prive,” and will be devoted to the publica- 
tion of papers in different languages upon the various subjects embraced 
under the head of Private International Law. 

—THE attorney-general of the United States has decided that under sec- 
tion 19 of the new bankrupt law, registers in bankruptcy and United States 
marshals are not required to make the returns provided for in that section 
until they are furnished with tabulated forms and directions from the judges 
of the United States Supreme Court. As the justices can scarcely leave 
their circuit duty until October, it seems probable that this decision will 
havethe effect to delay proceedings under this section for some months.—.A/- 





—THE Luzerne Legal Register, in reviewing a western law periodical, 


and the plaintiff represents that having furnished the materials and 


erected them, and having received but one payment on the same, he has 


property in them, and prays that’ they be taken from the defendants and 
delivered to him. Unless we are very unsound on the law of replevin, 
Mrs. Lockwood has mistaken her client’s remedy. 


—A correspondent, writing to the Albany Law Journal, says: “ In your 
Journal of July 4, you discuss the case of State v. Linkhorn, in the trial of 
which, a witness ‘sang a verse,’ and you say, ‘ we are puzzled by the ad- 
mission in evidence of the imitation of the defendant’s style of singing.’ 
There is high authority for it—no less than that of Chief Justice TANEy, 
who, in the case of Reed v. Carusi, which involved the copyright to the 
song of the ‘Old Arm Chair’ allowed, under strenuous objection, the 
singing by a professional singer of the original song, and the alleged pi- 
racy, in the presence of the jury, saying that he ‘ would-make a rule forthe 
case, which he considered a reasonable one, however novel and peculiar it 


| might be.’ See the Life of Chief Justice TANEY, p. 312.” 


—THE Cour de Cassation of Paris has just given judgment in a some- 
what curious case. It is customary in many Oriental courts of justice for 
the advocates as well as the public to take off their shoes on entering, as a 
sign of respect to fhe bench. M. Pannoutombi, a native advocate of Pon- 
dicherry, some time ago took upon himself to transgress this custom, and 
to keep his shoes on in the presence of the judges. For this he was suita- 
bly admonished ; but M. Pannoutombi rebelled, and maintained that he had 
a right to appear in court with or without his shoes, according to his con- 
venience or fancy. He was in consequence forbidden to practice. M. 
Pannoutombi appealed to the French minister of justice, who quashed the 
decision of the court of Pondicherry. The affiair was carried before the 
Cour de Cassation, whose solemn sanction henceforth authorizes M. Pan- 
noutombi to keep his shoes on in the discharge of his professional duties.— 
—Trish Law Times. 


—A “DISTINGUISHED practitioner at the Supreme Court bar,” has dis- 
covered a mare’s nest in the bankruptcy amendment. It seems that the 


| revision of the United States Statutes and the amendments to the bank- 


ruptcy law were passed on the same day. The act adopting the Revised 
Statutes provides that the revision shall take effect from December 1, 1873, 
and repeals all prior acts any portion of which is contained in the revisien. 
In the revision, the bankruptcy act of 1867 is considerably transposed. 
The amended bankruptcy act, however, amends the sections of the act of 
1867—which act was repealed by the revision. It is therefore claimed 
that the bankruptcy amendment act amended a statute already repealed. A 
semi-official telegram from Washington announces that “it is all right,”’ in- 
asmuch “ as the bill for revision contains a clause providing that it shall be 


‘considered as the first bill passed after the meeting in December last, and 


all other laws passed at the session to be regarded as amendments to the 


the revision.”” But we are not quite sure that this obviates the difficulty.— 
Albany Law Fournal. 





Notes of Cases. 


Our notes of English cases are from the Law Times. Our notes of cases decided in 
the New York Court of Appeals and in the New York Commission of Appeals are 
from the Albany Law Journal. Those decided in the Supreme Court of Ohio are 
from advance sheets of the 24 Ohio State Reports, furnished by Messrs. Robert 
Clarke & Co , of Cincinnati, or from the American Law Record (Cincinnati). Those 
decided in the Kentueky Court of Appeals are from the American Law Record. Those 
decided in the Supreme Court of the United States are from printed opinions in our 
possession. Those decided by the Sup: Court of Michigan are from Chaney’s 
Quarterly Digest. Others are from cases reported in our exchanges, unless otherwise 
stated. 
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‘Will—Specific and Residuary Devises and Bequests—Personalty 
Insufficient for Payment of Debts—Administration—Claim dis- 
allowed—Costs.— Where the persénal estate is insufficient for the payment 
of debts, real estates comprised in a residuary devise are chargeable with the 
payment of debts in priority to real estates specifically devised. Hensman v. 
Fryer, 17 L. T. Rep. N. S. 394; L. Rep. 3 Ch, 420, not followed. The court 
refused to make any order as to the costs of an unsuccessful claim made by 
the plaintiff against the testator’s estate. Lancefield v. Iggulden, 30 L. T. 
Rep. N.S. 156. V.CB. 

——. Gift over on Bankruptcy—Personal Enjoyment—For- 
feiture of Life Estate.—Testator gave specific legacies, and gave all his 
residuary real and personal estate to S. and C. upon trust for conversion and 
investment, and to pay thereout an annuity of £250 to S. and also an annuity 
to E., and subject thereto and to his debts, the remainder of his real and per- 
sonal estate to be held in trust for C. for life, or until he should become bank- 
rupt or insolvent, or do or suffer anything which but for that provision would 
deprive him of the personal enjoyment, in which case there was a gift over 
S. and C. were appointed executors. Testator died in June, 1870, considera- 
bly indebted. His personal estate not specifically bequeathed was under 
£20. C. was adjudicated bankrupt in July, 1871. In January, 1872, a 
scheme for arrangement of the bankrupt's affairs, by paying 20s, in the pound: 
was made, and the bankruptcy was annulled, and an order was made vesting 
his property inS. In January, 1873, the order vesting the bankrupt's prop- 
erty in S. was rescinded. Prior to his bankruptcy C. had received the rents 
of the testator's real estate, but since then S. had received them. ‘The rents 
had been applied towards paying the testator’s debts, and the annuities so far 


-as they would extend, but S.’s own annuity was in arrear, as the rents were 


not sufficient to pay it in full, C. had received nothing for his own use. 
Held, that as C. had not been deprived of the personal enjoyment of the residu- 
ary estate, there had been no forfeiture of his life interest. Robins v. Rose, 30 
L. T. Rep. N.S. 152. V.C. B. 

Devise of all Lands and Hereditaments—Strict Settle- 
ment—Leaseholds—Contrary Intention.—The 26th section of the 
Wills Act throws the onus probandi upon those who assert that a devise of 
“ lands” does not include leasehold estates in land, but that onus is satisfied by 
showing from the whole will sufficient grounds to satisfy a reasonable man 
that the testator did not intend by the word “ lands”’ to pass leasehold estates 

A testator, by his will made in 1861, devised all his messuages, lands and 
hereditaments in the county of Middlesex, and all other lands and heredita_ 
ments in England belonging to him, to the use of his eldest son for lile, with 
remainder to his eldest son's issue in tail male, with an ultimate remainder to 
his own right heirs. He also bequeathed all his money, securities tor money 
goods, chattels and personal estate to trustees upon trusts corresponding with 
the trusts of the hereditaments thereinbefore devised in strict settlement, but 
so that the same should not vest absolutely in any person thereby made tenant 
in tail by purchase unless such person should attain twenty-one. As to the 
devised realty, the will contained a power of sale, empowering the trustees to 
invest the proceeds of any sale in the purchase of freeholds or leaseholds con- 
venient to be held therewith. The will also contained a bequest of certain 
chattels and heirlooms in strict settlement, so far as the rules of law and equity 
would permit. The testator, both as to any leaseholds to be purchased under 
the power, and as to the chattels, repeated the proviso that the same should 
not vest absolutely in any person thereby made tenant in tail by purchase, 
unless such person should attain twenty-one. At the time of his death, the 
testator. was possessed of both freehold and leasehold estates in the county o¢ 
Middlesex. Held (affirming the decision of Malins, V. C.), that the lease- 
holds did not pass under the devise of lands and hereditaments by virtue o 

the 26th section of the Wills Act, inasmuch as there was sufficient indication 
of a contrary intention appearing on the face of the will, but that they passed 
under the ultimate bequest of personal estate. Prescott v. Barker, 30 L: T 

Rep. N.S. 149. Chan. 


——. Construction—Bequest of Residue to Charities—Pure 
and Impure Personalty—Marshalling—Mortmain Act.—J. M., who 
died in March, 1866, by will in July, 1855, after appointing executors and 
trustees, and bequeathing legacies specific and pecuniary, and giving certain 
annuities, said, “‘ as to all the residue and remainder of my personal estate aid 
effects whatsoever and wheresoever, which I may be possessed of or entitled 
to at the time of my decease, I give and bequeath the same as follows, namely : 
one equal third part’ or share thereof to St. Mary's Hospital, Paddington, 
aforesaid, one other equal third part or share thereof to the Society for the 
Propagation of the Gospel in Foreign Parts, and the remaining one equal 
third part or share thereof to the Society for Promoting Christian Knowledge, 
and my will is, and I expressly direct, that the three last-mentioned legacies 
or bequests shall respectively be paid and satisfied out of such part of my 
personal estate as can lawfully be applied to the payment thereof, and which 





shall be reserved by my trustees, or trustee, for the time being for that purpose, 
and that such legacies and shares of residue shall respectively be applied to 
the purposes of the said hospital and societies respectively, and the receipts of 
the respective treasurers of said hospital and societies repectively, shall be 
sufficient discharges for the same respectively."’ The suit was one for admin- 
istration, and the question raised was as to the marshalling of debts, legacies, 
and annuities. Held, that the direction that the charitable bequests were to 
be satisfied out of such part of the testator’s personal estate as could lawfully 





‘ be applied to the payment thereof, and which should be reserved for that pur- 


| pose, was a plain direction to marshal the assests, so as to give the charities 
the fullest benefit they were capable of taking. Miles v. Harrison, 30 L. T. 
Rep. N.S. 152. Chan. ; 


Practice—Money advanced by Trustee—Interest.—A trustee will 
be allowed interest upon money advanced by him, and applied in payment of 
his testator’s debts, or otherwise on account of his personal estate. Finch v. 
Prescott, 30 L. T. Rep. N.S. 156. V.C. B. 


Injunction—Trespuss—W aste.—The defendant, to an action of eject- 
ment to recover a piece of woodland, adduced evidence of adverse possession 
for more than twenty years, and the action was discontinued. Subsequently 
the plaintiff in the action from time to time walked in the wood, and turned 
his cattle into it, in order to assert his alleged right, and to bar the Statute of 
Limitations. At length he cut down a tree in the wood, whereupon the de- 
“fendant to the action filed his bill for an injunction. Held (affirming the 
decision of the Master of the Rolis), that as the result of the action of ejectment 
showed the defendant to that action to be in possession of the wood, he was 
entitled to the injunction. Lowndes y. Bettle, 10 L. ‘T. Rep., N.S. 55; 33 
L. J. 431 Ch.; approved and followed. Stanford v. Hurlstone, 30 L. T. Rep. 
N.S. 140. Chan. 





| Action against a Carrier for a Homicide Committed by a 
Passenger—Negligence.—This is an action to recover damages for the 
death of A. D. Putnam, plaintiff's intestate, who was killed by William 
Foster. It appeared upon the trial that plaintiff's intestate, in company wi : 
two females, took passage upon defendant's car. Foster, who was intoxicate. , 


short distance opened the door of the car and insulted and annoyed the 
ladies. Putnam requested the conductor to make Foster keep quiet ; the con- 
ductor directed him to sit down and be quiet; he sat down near Putnam, and 
after the conductor returned to the rear platform, addressed to Putnam abu. 
sive and threatening language in a low tone not audible to the conductor. 
After remaining a short time he returned to the front platform, where he re- 
mained quietly until Putnam left the car, when he jumped therefrom with the 
car hook, and as Putnam was assisting his companions to alight, Foster 
struck him with the car hook, causing his death, Held, that the evidence did 
not show a neglect of duty on the part of the conductor, or want of proper 
care and vigilance on the part of any of defendant's servants, certainly none 
connected with the attack upon Putnam, or to which it could be legally or 
logically traced, and that defendant was not liable. Putnam, Admr'x, &c., 
v. Broadway & 7th Ave. R. R. Co., N.Y. Court of Appeals. Opinion by 
ALLEN, J. 


Conveyance —Practice.—R. owned certain premises upon which was a 
saw-mill ; he conveyed by metes and bounds that portion thereof upon which 
the mill was located, with appurtenances, describing it as his mili property. 
There was a piece of land between the premises conveyed and the highway 
which had been used for many years as a way .o the mill, and as a niill-yard 
for storing logs. There was no other access to the mtll from the highway, 
and the use of this piece of land was necessary to the mill as a mill-yard. 
Held, that the principal thing conveyed carried with it an easement in said 
land for a way and for a mill-yard. 

Also held, that in determining how much passed as an incident appurtenant 
to the premises conveyed, the necessity of the mill for its full and free enjoy- 
ment controls. ; 

Also held, that the fact that the owners of the land subject to such easement 
had exacted toll for its use as amill-yard of the occupants of the mill, did not, 
as against one not showing himself prejudiced thereby, vary the rights of the 
parties or estop the owner of the mill property and his licensees from insisting 
upon his actual rights 

The wpinion of the grantee in such a deed of the effect thereof, or as to 
what the effect should be, cannot affect the rights of a subsequent grantee 
who has bought with a right to rely and relying upon his grantor's title. _ 

A party seeking to enforce the rule that facts, though proven, are not avail- 
able unless pleaded, must take his ground at the trial, otherwise he cannot 
avail himself thereof on review, Voorhees v, Burchard, same court, Opinion 
by FULGER, J. r 





subsequently got on the front platform of the car, and after riding there a 
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